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”] dread remembering this day — May 27 — when they
separated me from my daughter. | will never forget this
frightful day, when they treated me like an animal. Without
any explanation, they treated me like a criminal, with my
hands and feet chained. In jail, I did not know anything about
my daughter for a month. | fainted many times from crying so
hard. I asked one guard after another about my daughter and
they just laughed at my pain, but they did not tell me anything
about my daughter. The worst part was that where they took
my daughter, they got it into her head that her dad and I did
not want her anymore because we had brought her here. |
never, never want to go through this again, and I do not want
this to happen to anyone else. It is inhumane. Only someone
without a heart could do this.”

- R.P., separated parent!

“[W]hat was lost in the process was the family. The parents
didn’t know where the children were, and the children didn’t
know where the parents were. And the government didn’t

know, either.”

- Judge Dana Sabraw, United States District Judge of the United States District Court for the Southern District

of California?



CLINIC Transition Paper: Remedying the Separation of

Families at the U.S.-Mexico Border

Why the families separated at the southern border deserve justice

The separation of families under the Trump administration’s “Zero Tolerance” policy marks one of the darkest
times in our country’s history. The Trump administration first piloted the family separation policy in 2017° and
formally announced the “Zero Tolerance” policy in April 2018.# For at least a year, parents and other
caretakers fleeing their home countries arrived at the southwest border with their children in tow, only for
immigration officials to apprehend and tear them away from their children. Officials separated families without
regard to the child’s age or needs and without a plan for reunification. Despite having forced the separation,
the government inappropriately designated the children who had arrived to the United States with their
parents as “unaccompanied” and sent them to tent cities and shelters hundreds of miles away from their
parents.’ The government transferred the parents to criminal custody, expeditiously prosecuted them and gave
them absolutely no information about where their children were or how they were doing. After enormous
public and political pressure, President Trump issued an executive order that purportedly put an end to family
separation, but it took a court order to begin to reunite the families. Many parents were reunited with their
children after months of anguish, while others, who had already been deported without their children, faced a

very real possibility of never seeing their children again.

Three years later, all of these families continue to bear the scars of the Trump administration’s cruel and
unlawful policy. The trauma of the separation has caused many children and parents to develop mental health
diagnoses, which are compounded by the unnecessary anxiety of being separated once more for those
families that have been reunited and the ongoing anguish of prolonged separation for those who remain

separated. The United States government owes reparations and a path to citizenship to these families.

Number of people impacted

The U.S. government has admitted to separating 5,460 children from their parents or adult caretakers after
they arrived at our southern border beginning in July 2017.° 1,556 of these children were separated from
their parents or caretakers from July 1, 2017 through June 26, 2018, and 2,814 children were in government
custody as of the June 26, 2018 injunction in the Ms. L. v. ICE case.” The U.S. government separated an
additional 1,090 children from their parents or caretakers from June 2018 to October 2019.% These numbers
likely omit hundreds — if not thousands — of families separated at the border that have not yet been disclosed

by the government.’

The human consequences of the previous administration’s policy

The stated purpose of the family separation policy was to deter Central Americans from seeking asylum or
otherwise coming to the United States.'® Through this policy, the U.S. government separated thousands of
children from their parents or caretakers, violating the U.S. Constitution’s guarantee of family integrity,'" and

inflicting needless and ongoing trauma upon these families.'? In separating these thousands of families, the



Trump administration failed to take even the most basic steps to document and track which children belonged
to which parent.'® Reuniting these families was never the goal.' On June 26, 2018, a federal judge ordered
the government to stop the separation of families and to reunite those families the government had already
separated.’® While many of the families were reunited through the chaotic process that ensued, hundreds or
thousands of others were not, either because the government had already deported the parents to the country
they had fled or because the government had failed to identify those families that had been separated in the

first place.

In order to remedy the separation of families at
the border, the Biden administration should do
the following within their first 100 days in office:

Recommendation 1
Establish a process for the safe reunification of deported parents with
their children in the United States

Hundreds of children are permanently separated from their parent'® because their parent has been deported.
The ACLU and the court-appointed Steering Committee for the Ms. L. v. ICE litigation have spent years trying
to locate the deported parents of children who remain in the United States. In the fall of 2020, the Steering
Committee notified the Ms. L. court that it had not been able to locate the parents of 666 children separated
from their parents under “Zero Tolerance” and that they believed that about two-thirds of these parents had
been deported.'” As of the December 2020 status report in Ms. L., there were 628 children whose parents the
Steering Committee had not been able to locate.® This figure does not include the many children who are not
members of the Ms. L. class and whose parents or caretakers were subsequently deported, including those
who were separated after the June 26, 2018 order in the Ms. L. case.'” Nor does it capture the many Ms. L.
class children whose parents have been located but who have made the heartbreaking decision to leave their
child in the United States because of the danger the family faces in their home country.

While the total number of families who remain separated due to the “Zero Tolerance” policy is not currently
known, it is clear that the government must devise a humane solution to allow these parents to return to the
United States to reunite with their children. Such a solution will require the government to develop a
mechanism for locating, transporting and allowing these parents to enter the United States through parole or
other means. In cases where the family prefers to be reunited in their home country, the government should

facilitate a safe return of the child to their parents.



Recommendation 2
Shield formerly separated families from deportation and provide them
with a path to citizenship

Over the last four years, the Trump administration has imposed hundreds of new restrictions on asylum seekers,
drastically reducing the number of people who are eligible for asylum.?® Under these draconian restrictions,
those individuals who base their claims of persecution on domestic or gang violence?' will have a very difficult
time qualifying for asylum in the United States, especially when they attempt to make their asylum claims
without counsel.?? These new restrictions effectively close the door on many asylum seekers from Central
America, home to the vast majority of families that survived the “Zero Tolerance” policy. The Biden
administration must shield these families from deportation and re-separation. The Biden administration could
accomplish this goal through a variety of executive actions, including through the issuance of a memorandum
on the use of prosecutorial discretion that prohibits ICE attorneys and employees from pursuing detention or

deportation of individuals who were separated at the border.?

For those families already in removal proceedings, the Biden administration must avoid continuing to re-
traumatize these families. The Biden administration can avoid traumatizing the families by issuing guidance to
its ICE Office of the Principal Legal Advisor attorneys to stipulate to asylum or alternative forms of relief where
appropriate. Since a future administration could unravel executive actions, exposing these families to renewed
fears of separation, the Biden administration must also work with Congress to provide a path to citizenship for

these families.

Recommendation 3

Allow separated children designated by the government as
unaccompanied children to retain that designation for the duration of
their immigration proceedings

When the U. S. government forcibly separated children from their parents at the border, they effectively made
these children unaccompanied, and they formally classified the children as “unaccompanied alien children,”
or UC.?* This UC determination meant USCIS asylum officers had initial jurisdiction over the children’s asylum
claims even when ICE began removal proceedings against the child in immigration court, and that the children
were entitled to full removal proceedings before an immigration judge and exempt from expedited removal.?
Consequently, the UC designation allowed the children to first present their asylum claim in a non-adversarial,
child-appropriate setting instead of in immigration court. This non-adversarial setting is particularly
appropriate for separated children who face compounding trauma stemming from the persecution they fled

and the forced separation they endured upon arriving at the border.

The Trump administration has taken various steps to limit access to these crucial asylum protections for
unaccompanied children who later turn 18 or reunite with a parent, which CLINIC urges the Biden
administration to reverse through a joint memo and other steps.?® In addition, that memo should include a

provision specifically addressing the asylum rights of formerly separated children. The Biden administration



should mandate that for those children whom the U.S. government took from their parents and classified as
“unaccompanied,” the government is prohibited from revoking the attendant protections triggered by the
“unaccompanied child” classification — including initial asylum jurisdiction with USCIS. This will allow children
separated from their parents at the border to proceed with their cases in the non-adversarial, trauma-informed

and child-sensitive setting of USCIS asylum interviews.

Recommendation 4
Settle Federal Tort Claims Act complaints and lawsuits filed by

separated families against the government

The Federal Tort Claims Act, or FTCA, allows individuals to sue the United States government for injuries
resulting from unlawful conduct of federal officers. Hundreds of families subjected to the “Zero Tolerance”
policy have availed themselves of the right to file FTCA claims against the agencies that harmed them. These
families have suffered greatly at the hands of the government of the country where they thought they would
find safety — the United States. The Biden administration should seek to settle these claims at the administrative
stage where families have not yet brought actions in federal court, and the Attorney General must order district
attorneys to seek settlement in cases already in district court. The settlement of these claims and cases could

involve stipulations for permanent relief from deportation and monetary awards.

Recommendation 5
End family separation once and for all

The ultimate way for the Biden administration to honor the families cruelly and unlawfully separated under
“Zero Tolerance” is to end family separation going forward. This plan must include, in the short term, a
memorandum from the Attorney General to district attorneys to stop charging immigrants with entry-related
offenses.?’ It also must include agency memoranda to ICE officers and CBP agents to prioritize family unity
when making decisions regarding detention or alternatives to detention, and when deciding to issue notices to
appear. In the longer term, the Biden administration must pursue systemic reforms to our nation’s immigration
laws in Congress that significantly limit the use of detention and establish robust alternatives to detention
models, create a path to citizenship for those here without lawful status, and expand the options for those

seeking to come to our country lawfully as immigrants or nonimmigrants.
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