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l. Introduction

On Nov. 30, 2020, Executive Office for Immigration Review (EQIR) Director James R. McHenry, llI,
issued a policy memorandum, PM 21-05,2 purportedly to implement an “enhanced case flow
processing model” for represented, non-detained respondents. Under this policy memo (PM),* EOIR
will cancel most master calendar hearings of respondents who are represented and not detained,
with immigration judges (lJs) issuing scheduling orders in their place, requiring practitioners to submit
written pleadings and applications pursuant to those orders.* However, despite the stated goal of
“ensuring efficient and fair adjudications and that each alien with a claim to relief or protection from
removal receives a hearing in a timely manner,”* the new procedure places unnecessary burdens on
practitioners in immigration court proceedings to rapidly prepare and submit applications for relief,
even before removability has been established, and often months or years before appearing for the
merits hearing date. More concerning, the new process forces practitioners to submit written

' This practice pointer is intended to assist lawyers and fully accredited representatives. The authors of this practice
pointer are: Denise Noonan Slavin, Retired Immigration Judge, Michelle Mendez, Director of the Defending Vulnerable
Populations ("DVP”) Program, and Victoria Neilson, DVP Managing Attorney. Aimee Mayer-Salins, DVP Staff Attorney,
and Rebecca Scholtz, DVP Senior Staff Attorney, also contributed to the practice pointer.

2 James McHenry, EQIR, Enhanced Case Flow Processing in Removal Proceedings (Nov. 30, 2020),
justice.gov/eoir/page/file /1341121 /download [hereinafter “PM” or “PM 21-05"].

3 Many of the changes announced in the PM have also been added to the Immigration Court Practice Manual
(hereinafter “ICPM”"), which was updated twice in December 2020. On January 11, 2021, EOIR reorganized its
website, and included the ICPM within a larger, newly issued Policy Manual. This newer version of the ICPM appears to

leave out December updates to the ICPM, but the Policy Manual also apparently is still being revised.

Thus, practitioners should be sure to check the EOIR website for any issues related to the ICPM. See
justice.gov/eoir/eoir-policy-manual.

4 Note that these scheduling orders differ from the Acting Chief Immigration Judge (AClJ) scheduling orders that

practitioners reported receiving starting in November 2020. See Priscilla Alvarez, Justice Department places new
pressure on immigrants facing deportation, CNN, Nov. 24, 2020, cnn.com/2020/11/24/politics /immigration-
justice-department/index.html. See docs.google.com/.../1FAIpQLSe4ObUbp5UG87... /viewform.

5 See PM, supranote 2, at 1.
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pleadings before the Department of Homeland Security (DHS) has met its burden of proving
alienage thereby shifting the mandated burdens and prejudicing respondents. This practice pointer
provides an explanation of PM 21-05, the impact of the “enhanced case flow processing model,”
and practice tips to prepare and protect a client’s case adequately in light of this new process that
prizes “efficiency” over fairness.

Il Background on PM 21-05, “Enhanced Case Flow Process in Removal Proceedings”

Through PM 21-05, Director McHenry instructs ls to cancel master calendar hearings for
represented, non-detained respondents and instead issue a scheduling order that “generally” sets a
deadline of at least 45 days for filing written pleadings,® evidence on removability, and any
applications for relief. Once the immigration court receives the pleadings, removability evidence,
and applications, the IJ will issue a hearing notice for a merits hearing date and a second scheduling
order setting a 30-day deadline for the filing of any motions, briefs, or supplemental proposed
evidence in advance of the merits hearing.” On Dec. 9, 2020, Acting Principal Deputy Chief lIJ Mary
Cheng hosted an EOIR information session on the “Enhanced Case Flow Processing” PM.8 During
this session, Acting Principal Deputy Chief Immigration Judge Mary Cheng stated that the 30-day
deadline in the scheduling order is for filing of applications only, not supporting evidence.” In cases
where the practitioner has entered an appearance fewer than 15 days prior to the master calendar
hearing, the lJ will issue a scheduling order at the master calendar hearing. As a result, PM 21-05
places a heavy burden on the practitioner at the beginning of the case, even though the merits
hearing may be months or years away.

In eliminating the master calendar hearing from removal proceedings, the “enhanced case flow
processing model” fails to account for respondents’ right to hold DHS to its burden of proof.
Historically, if the practitioner denied the allegations of fact and contested removability at the master
calendar hearing, DHS would then have to meet its burden to prove alienage.'® If DHS failed to

© The ICPM, see supra note 3, has updated what should be included in the written pleadings. Practitioners should review
the ICPM ch. 4.15(a), (j) and Appendix L before filing written pleadings to be sure that the pleadings comply with the
requirements, including signatures by both the respondent and counsel.

7 On Dec. 23, 2020, EOIR updated the ICPM to reflect this 30-day deadline. ICPM, supra note 3, ch. 3.1(b){(ii)(B) (“For
individual calendar hearings involving represented, non-detained aliens, amendments to applications for relief,
additional supporting documents, updates to witness lists, and other such documents must be submitted at least thirty (30)
days in advance of the individual calendar hearing. This provision does not apply to exhibits of witnesses offered solely
to rebut and/or impeach.”). Prior to this change, the ICPM imposed a more generous 15-day deadline. With recent
changes to the Policy Manual, it is unclear going forward whether the deadline is intended to be 15 or 30 days. See
supra note 3.

8 See EOIR Invitation, EQIR to Host Information Session on Enhanced Case Flow Processing Before the Immigration
Courts (Dec. 4, 2020), justice.gov/eoir/page/file/1343186/download. Some information in this practice pointer

derives from information that Acting Principal Deputy Chief IJ Cheng presented at that meeting. Information from this
meeting will be referenced hereinafter as “Cheng, EOIR Info Session.”

?|d. Cheng, EQIR Info Session.
10 See 8 CFR § 1240.8.
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provide evidence of alienage or deportability for those who have been lawfully admitted thereby
failing to meet its burden of proof, the practitioner would move to terminate proceedings. The PM
completely ignores, and thereby directly contradicts, the burden-shifting scheme.'" In some cases,
DHS would fail to meet its burden of proof because the Immigration and Customs Enforcement
assistant chief counsel representing DHS at the master calendar hearing lacked the respondent'’s file
or was otherwise unprepared. In other cases, DHS simply did not have evidence to support the
allegations in the Notice to Appear (NTA) and, pursuant o a motion by the practitioner, the 1J would
terminate proceedings. If DHS met its burden of proof, and/or if a respondent’s motion to terminate
was denied, only then would the practitioner indicate the relief sought.

However, pursuant to the PM, counsel must now tackle each of these steps—submitting pleadings,
contesting evidence related to removability, and identifying and submitting any applications for relief
or protection from removal—simultaneously by the deadline listed on the scheduling order. By forcing
practitioners to complete all of these steps by the same deadline, Director McHenry assumes that
practitioners will admit the allegations of fact, concede removability, and seek relief from removal.
However, the expedited timeline laid out in the PM will make it even more crucial for practitioners to
deny the allegations of fact and contest removability whenever possible, thereby forcing DHS to
meet its burden of proof. The expedited new process will mean that in most cases practitioners will
not have all of the information needed to determine whether the allegations in the NTA are correct or
to determine the respondent’s potential eligibility for relief. Pursuant to the PM, practitioners generally
will not be able to file a Freedom of Information Act (FOIA) request for the respondent’s file and
receive the FOIA disclosures before having to submit written pleadings.'?

While practitioners must proceed on an expedited timeline, DHS instead gains time to retrieve the
respondent’s file and submit evidence of alienage with the immigration court.

' The Immigration Judge's Benchbook says, “Removal Proceedings: Under IIRIRA, the burden of proof is altered for
persons who are charged with not being admitted or paroled (EWI). The burden of proof is now statutory. If the person is
not an applicant for admission, DHS must first establish alienage 8 CFR § 1240.8(c). Unless respondent can show by
clear and convincing evidence that he is lawfully present in the United States pursuant to a prior lawful admission, he
must show he is clearly and beyond a doubt entitled to be admitted to the United States and is not inadmissible as

charged. INA § 240(c)(2), 8 U.S.C. § 122%a(c)(2), 8 CFR § 1240.8(b). If the that DHS the
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