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Given the uncertain future of the DACA program, it's critical to screen recipients for all other forms of
immigration relief. Is the client potentially eligible for a more permanent immigration benefit, either
affirmatively or defensively if in removal proceedings? Even if a client was thoroughly screened prior
to applying for DACA initially, changes in personal circumstances or immigration policy may mean
that a new form of relief is now available. This advisory reviews some of the most common forms of
relief that may apply to DACA recipients. It also provides tips on screening for inadmissibility, which
is a prerequisite to many types of relief. In addition to a detailed screening interview, consider filing
Freedom of Information Act requests, FBI background checks, and criminal records requests from the
very beginning, so that you have the information you need about clients’ immigration and criminal

history.

U.S. Citizenship

Did your client have a U.S. citizen parent at the time of their birthe Some DACA recipients may be
U.S. citizens without realizing it. A child born abroad may automatically acquire citizenship if one or
both parents was a U.S. citizen at the time of the child’s birth. The laws regarding acquisition of
citizenship have varied over time, and the specific requirements depend on the law that was in effect
when the child was born. However, several factors are relevant across the years: whether one or
both parents were U.S. citizens at the time of the child’s birth; whether the child was born in or out of
wedlock; and whether the U.S. citizen parent has ever resided in the United States, and if so, when

and for how long?
The following requirements apply if a child was born in wedlock:

1 Born on/after Dec. 24, 1952, and prior to Nov. 14, 1986, (one U.S. citizen and one alien
parent): Before the child’s birth, citizen had been physically present in the United States or its
outlying possessions for 10 years, at least five of which were after the age of 14.

1 Born on/after Nov. 14, 1986, (one U.S. citizen and one alien parent): Before the child’s
birth, citizen had been physically present in the United States or its outlying possessions for

five years, at least two of which were after the age of 14.
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For children born out of wedlock, the requirements have differed depending on whether the U.S.

citizen parent was the mother or the father':

1 Child born out of wedlock to a U.S. citizen mother on/after Dec. 24, 1952, and prior to June
13, 2017: The mother must have been physically present in the United States or one of its
outlying possessions for one continuous year before the child’s birth.

1 Child born out of wedlock to U.S. citizen father on/after Nov. 15, 1971, and prior to June
13, 2017: Child must be legitimated by father or acknowledged under oath/paternity
established by competent court. U.S. citizen father must have been physically present in the
United States or its outlying possessions five years before the child’s birth, at least two of

which were after age 14.

It's possible for parents who are unaware of their own citizenship to transmit citizenship to a child
unknowingly. For this reason, it's important to ask about the citizenship of parents and grandparents.
Find out where each was born, whether they lived in the United States, and if so, how they came to

reside here.

Lawful Permanent Residence

This section will discuss paths to residency through family-based immigration, employment-based

immigration, the diversity visa lottery, and the Cuban Adjustment Act.

Family-Based Immigration

Does your client have a U.S. citizen or lawful permanent resident (LPR) family member who has filed
or could file an I-130 petition on their behalfe DACA recipients may be eligible to seek LPR status
based on a family-based petition. To immigrate, the client must be the beneficiary of an approved I-
130, have an immigrant visa immediately available and not be inadmissible (or be eligible for a
waiver of inadmissibility).2 For someone who meets all of these criteria, determine whether the client

will be eligible for adjustment of status or must pursue consular processing instead.

DACA recipients who are eligible may apply for LPR status in the United States through adjustment of
status. Others will have no choice but to return to their home country to consular process. Departing
the United States to attend an immigrant visa interview could trigger a number of different

inadmissibility grounds. If the only ground of inadmissibility the client’s departure will trigger is an

! The Supreme Court has ruled that for children born on or after June 13, 2017, a U.S. citizen mother must meet the same
residency requirements as U.S. citizen fathers. Sessions v. Morales-Santana, 137 S. Ct. 1678 (2017). The change in law
does not impact acquisition of citizenship for DACA recipients, who must be born prior to June 15, 1982 in order to meet
the DACA eligibility guidelines.

2 See stand-alone discussion on Screening for Inadmissibility on pages 11-12.
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unlawful presence bar under INA § 212(a)(?)(B),® determine whether he or she is eligible for an I-
60 1A provisional waiver prior to departure. To qualify, the client will need to have a U.S. citizen or
LPR spouse or parent who would suffer extreme hardship if the waiver was not granted. If the client
faces any other inadmissibility issues in addition to unlawful presence, he or she is not eligible for a
provisional waiver. Instead, the client would need to apply for the relevant inadmissibility waivers, if

available, after attending the interview and being found inadmissible.

There are two statutory doorways to adjust status in the United States: INA § 245(a) and INA §
245(i).

245(a) adjustment

To adjust under 245(a), an I-130 beneficiary must have been “inspected and admitted or paroled”
upon their last entry; have an immigrant visa immediately available; and be admissible. Immediate
relatives (i.e. spouses or children of U.S. citizens or parents of adult U.S. citizens) may file their Form
I-485 adjustment of status application together with the petitioner’s I-130 (what is called a “one-
step” filing). For someone in a preference category to adjust under INA § 245(a), in addition to
meeting the requirements described above, he or she may not fall into one of the INA § 245(c) bars
to adjustment. Because most preference beneficiaries will either have worked without authorization
or failed to have continuously maintained lawful immigration status (or both), eligibility for 245(a)

adjustment will be unlikely.

When screening, ask DACA clients if they have a spouse, son or daughter (21 or older), or parent {if
they are over 21) who is a U.S. citizen. If the spouse, parent, or child is an LPR, is that relative eligible
to naturalize, such that the beneficiary could become an immediate relative? If the DACA client is
unmarried, do they have a partner who is a U.S. citizen or LPR whom they would like to marry?2 If
your client’s last entry was without inspection, determine whether he or she subsequently traveled
abroad and returned under a grant of advance parole. Since 245(a) eligibility can be based on
entry with admission or parole, a DACA beneficiary who returned to the United States after travel on
advance parole may now meet the “inspected and admitted or paroled” requirement for 245(al)

adjustment eligibility.

245(i) adjustment

Someone whose last entry was without inspection may nonetheless be eligible to adjust under INA

245(i) upon paying a $1,000 penalty if an immigrant visa is immediately available, the person is

% For DACA recipients who traveled with a valid advance parole travel document, their departure is not considered to
have triggered the unlawful presence ground of inadmissibility. See Matter of Arrabally and Yerrabelly, 25 1&N Dec.
771 (BIA 2012).
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admissible, and he or she is the beneficiary (or derivative beneficiary) of an approvable-when-filed
petition filed on or before April 30, 2001. Ask clients whether anyone ever filed a petition on their
behalf (or on behalf of their spouse or parent) before April 30, 2001. Note that if a Form I-130, I-
140, 1-360, 1-526, or labor certification application was filed between Jan. 15, 1998 and April 30,
2001, there is an additional requirement that the principal beneficiary was physically present in the
United States on Dec. 21, 2000.

For clients who appear to be adjustment eligible either under 245(a) or 245(i), confirm that the

petitioner (or potential petitioner) is working or can otherwise meet the income requirements for the
Form |-864 Affidavit of Support.

Employment-Based Immigration

When screening DACA clients, inquire about their current job, employment and education history,
and whether an employer has ever sponsored the client for an employment-based immigrant visa. If
not, would their employer or a prospective employer be willing to sponsor them for LPR status? Keep
in mind that to immigrate in some of the employment-based preference categories, a PERM labor
certification is required from the Department of Labor before the sponsoring employer can file the |-
140 petition. This means that, even if the employment-based Visa Bulletin indicates an immigrant visa
is available, it could take a year or more before the employer can file its I-140 petition and the client

could concurrently file their adjustment application or proceed with consular processing.

Employment-based adjustment applicants must meet the requirements of either INA § 245(a) or INA
§ 245(i). Most DACA recipients will not be able to adjust through 245(a) due to the fact that they
have either been out of status or worked without authorization for an aggregate of more than 180
days.* With one exception, section 245(c) prevents an employment-based applicant from adjusting
under 245(a) if he or she has ever worked without authorization or failed to maintain lawful
immigration status. Since having no lawful status on June 15, 2012, was a prerequisite to getting
DACA, DACA recipients are unlikely to qualify for 245(a) adjustment based on employment unless
they fall into the narrow exception at INA § 245(k). Section 245(k) protects 245(a) adjustment
eligibility for employment-based beneficiaries in the first, second, third or fourth preference
categories who worked without authorization or have been in the United States without lawful status

for an aggregate period of 180 days or less.

If 245(a) adjustment is not an option, determine whether the client meets the requirements to adjust
under 245(i). For those who are not eligible to adjust status under either provision, there is the

possibility of consular processing. But, as with family-based immigration, consular processing will

4See INA §8§ 245(c) and 245(k).
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only be an option for intending immigrants who can depart the United States without triggering an

unlawful presence bar or who can qualify for an inadmissibility waiver.
If necessary, refer clients out to an employment-based immigration specialist for further screening.

Some DACA recipients may also inquire about the possibility of nonimmigrant employment-based
status. In order to be granted a change of status into a nonimmigrant status like H-1B, TN, or R-1,
INA § 248 requires the beneficiary to be in lawful nonimmigrant status to begin with; DACA is not
considered a lawful nonimmigrant status. Thus, any petition for a nonimmigrant worker would need to
be applied for as a consulor_
United States
United States
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United States
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